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there by the respondent with intent to transport them to Massachusetts, law- 
fully imported into the United States, and while in transit through Michigan, 
were seized by the game warden. Such action seems in violation of the 
interstate commerce clause of the federal constitution and, according to 
Ostrander, J., the statute was never intended to have application to facts like 
these. In Railroad Co. v. Husen, 95 U. S. 465-472, Mr. Justice Strong said : 
"While we unhesitatingly admit that the state may pass sanitary laws; 
* * * while it may prevent persons or animals suffering under contagious 
or infectious diseases * * * from entering the state; while * * * 
it may establish quarantine and reasonable inspection laws, it may not inter- 
fere with transportation into or through the state, beyond what is absolutely 
necessary for its self-protection. It may not * * * prohibit or burden 
either foreign or interstate commerce." See also Bowman v. C. and N. W. 
Ry Co., 125 U. S. 465. It is difficult to see wherein the court could justify 
its decision under the "police power," for here the health, morals, or safety 
of the people of the state of Michigan were not in peril, for the fish were not 
to be consumed by them, neither was their future supply of good food 
endangered. The statute may be constitutional, but a question may arise as 
to whether or not it was rightly applied in this case. 

Constitutional Law — Habeas Corpus — Former Jeopardy. — The defend- 
ant, charged with homicide near the boundary line between C. and N. 
counties, was tried and acquitted in C. county. Held, a subsequent attempt 
to try him for the same offense as having been committed in N. county, was 
a violation of Section 14 of Bill of Rights. Ex parte Davis (1905),— 
Tex. — , 89 S. W. Rep. 978. 

The question arose on a writ of habeas corpus applied for by the defend- 
ant. As to the facts and circumstances necessary to permit the use of such 
writ, see Ex parte Degener et al., 30 Tex. App. 566 (1891) and Ex parte 
Kearby, 35 Tex. Cr. R. 634 (1896). If the defendant has been tried and 
acquitted by a court of competent jurisdiction, the state can never again place 
him on trial for the same offense, no matter how irregular the procedure 
may have been. See Mixon v. State, 35 Tex. Cr. R. 458 (1896). The writ 
of habeas corpus does not perform the office of a writ of error or an appeal, 
Ex parte Terry, 128 U. S. 305 (1888), and a former conviction cannot be 
inquired into. See In re Bogart, Fed. Cases No. 1596 (1873). Neither is it 
the proper means to try the issue of a former acquittal, State v. Klock, 12 So. 
Rep. 307; and Brill v. State, 1 Tex. App. 152, nor can it issue to interfere 
with a lower court's proceedings within its jurisdiction. The real question 
to be determined is whether or not the court first trying the case was a 
"court of competent jurisdiction." Here the venue giving the District Court 
of C. county jurisdiction was proved and therefore its verdict and judgment 
exonerated the defendant from further prosecution by the District Court 
of N. county. 

Contract for Sale of Realty— Rescission— Bringing Action Not Suf- 
ficient Notice of Rescission. — Plaintiff vendee who has received nothing, 
but has parted with personal property under a contract for the sale of real 
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property, procured through the fraud of the defendant vendor, brings an 
action for the value of that personal property but fails to allege or prove 
a previous disaffirmance of the contract. Held, that the mere bringing of an 
action is not a sufficient notice to the vendor of the rescission, but there must 
be some previous act showing disaffirmance. Sonnesyn v. Akin et al. (1905), 
— N. D. — , 104 N. W. Rep. 1026. 

The rule has been laid down that a contract for the conveyance of real 
estate, voidable for fraud, cannot be rescinded without the performance of 
some act which will give the vendor notice of the rescission and put him 
on his guard. Walters v. Miller, 10 la. 427; Melton v. Smith, 65 Mo. 315; 
Mullin v. Bloomer, 11 la. 360; Grymes v. Sanders, 93 U. S. 55, 23 L. Ed. 798. 
And it has also been stated that in an action to recover payments made under 
a fraudulent contract for the sale of personal property it is necessary to show 
a previous rescission. Swazey v. Choate Mfg. Co., 48 N. H. 200; Herman v. 
Gray, 79 Wis. 182, 48 N. W. Rep. 113; Ludington v. Patton, in Wis. 208, 86 
N. W. Rep. 571. However, many courts have held that a vendor may sue in 
replevin or trover without previous notice, tender or demand. Thurston v. 
Blanchard (Mass.) 22 Pick. 18, 33 Am. Dec. 700; Farwell v. Hanchett, 120 
111- 573, 11 N. E. Rep. 875; Parish v. Thurston, 87 Ind. 437; State v. Davis, 
(N. J.) 20 Atl. 1080. In such cases the acceptance of the property is treated 
as a tortious taking. Doane v. Lockwood, 115 111. 490, 4 N. E. Rep. 500; 
Carl v. McGonnigal, 58 Mich. 567, 25 N. W. Rep. 516. When the vendee 
has received something of value, he must usually offer to return it. Thomp- 
son v. Peck, 115 Ind. 512; Corse v. Minn. Drain Co. (Minn.) 102 N. W. Rep. 
728; Weeks v. Robie, 42 N. H. 316; but see Farwell Co. v. Hilton, 84 Fed. 
Rep. 293 ; Sisson v. Hill, 18 R. I. 212, 21 L. R. A. 207. When nothing is 
necessary to be done to place the vendor in statuo quo, bringing suit has been 
held to be sufficient notice of rescission. Thurston v. Blanchard, supra; 
Thompson v. Peck, supra; Skilman Mfg. Co. v. Davis, 53 N. J. L. 144; 
Laboyteaux v. Swigart, 103 Ind. 596; Thompson v. Fuller, 16 N. Y. Supp. 
486. In the principal case, the court recognizes these decisions as to sales 
of personal property, but refuses to follow them when the transfer occurs 
in connection with a contract for the sale of real property. Fisk, District 
Judge, in his dissenting opinion, points out that in both cases the plaintiff 
is defrauded out of personal property, and that it can make no difference on 
principle how such fraud was perpetrated, so long as defendants are in the 
position of fraudulent vendees of plaintiff's property. 

Corporations — Foreign Corporations — Doing Business in the State — 
State Control — Taxation of Intra-State Business. — The state seeks to 
tax the defendant under a statute imposing a tax upon "every meat-packing 
house doing business in this state." Defendant, a New Jersey corporation, 
is in the meat-packing business in Kansas, but the only business it does in 
North Carolina is the selling of its products already stored there, on orders 
received after these products have been thus stored. Held, that the defend- 
ant is liable to the tax. Armour Packing Company v. Lacy (1906), 26 Sup. 
Ct. Rep. 232. 

Four justices dissented : Mr. Justice Brown and Mr. Justice Peckham 



